
 

June 19, 2018 
 
VIA EMAIL 
 
Mr. C. Lamar Seats 
Acting Deputy Assistant Secretary 
and 
Mr. Tom Davis 
Director, Office of Recapitalization  
Office of Multifamily Housing 
U.S. Dept. of Housing and Urban Development 
451 7th Street SW 
Washington, D.C. 20410 
 
Dear Mr. Seats and Mr. Davis:  
 
LeadingAge is very pleased that efforts to expand HUD’s Rental Assistance Demonstration (RAD) to 

include Section 202 Housing for the Elderly communities with Project Rental Assistance Contracts (“RAD 

for PRAC”) were ultimately successful as part of the FY18 Omnibus.  Addressing the long-term 

sustainability of Section 202 PRAC properties has been a priority for LeadingAge for the past couple 

years and securing RAD for PRAC gives senior housing providers a proven way to bring private financing 

to the preservation of their communities and pursue additional opportunities for the preservation and 

expansion of enriched affordable living opportunities for seniors.  

We are grateful for the support of the Secretary regarding this RAD for PRAC expansion effort.  We are 

also grateful for the frequent engagement of Office of Recapitalization staff related to this expansion of 

the RAD program.    

Section 202/PRAC providers faced with the need to take on debt to resolve the compounding issue of 

growing capital needs and insufficient growth of capital reserves are not seeking to change the nature, 

purpose or distinctive services components vital to their resident communities.  Mission driven, not-for-

profit owners considering this opportunity are seeking to preserve and ensure the sustainability of the 

physical asset, as well as its unique nature of serving seniors with an intentional focus on inclusion of 

appropriate supports and services, for the long-term.  So our recommendations focus primarily on 

preservation of the age distinct, service enriched, not-for-profit aspects of the program, and long-term 

affordability.    

Namely, we urge that the Section 202/PRAC originating purpose and eligibility criteria should, as much 

as possible, be preserved and clearly articulated as being supported throughout the RAD for PRAC 

conversion process.   Further, services and service coordination should be preserved as a continuing and 

adequately funded component of current and/or future operations for all RAD for PRAC conversion 

properties. Additionally, LeadingAge believes that the non-profit sponsorship of the properties as well as 

their long-term use restrictions are key elements of the 202 PRAC program which should be preserved 

and extended as part of a RAD conversion.    



 
 

In order to accomplish these goals, statutory language appears to give the Secretary broad discretionary 
authority specific to the RAD for PRAC conversion. This statute authorizes the Secretary  “to establish 
requirements including but not limited to subordination, restructuring, or both, of any capital advance 
documentation, including any note, mortgage, use agreement or other agreements … as necessary to 
facilitate the conversion of assistance while maintaining the affordability period and designation of the 
property as serving elderly persons  and tenant consultation procedures for conversion of assistance...to 
vouchers or assistance contracts for long-term project-based subsidy contract under Section 8 which 
shall have a term of no less than 20 years, with rent adjustments only by an operation cost factor 
established by the Secretary…”  We assume that all or most 202/PRAC owners will seek to convert to 
project-based rental assistance, with few if any opting for the voucher option which would essentially 
require joint operation of the site/program and resident/selection and eligibility with the local housing 
authority.  We therefore focus our comments below on the project-based assistance option. 
 
Preservation of Core Components of Housing with Services for Seniors 
 
Definition of eligible elderly household -The aforementioned clause about retaining the elderly 
designation suggests that the current definition of elderly for PRAC programs should be retained.  To 
wit, this  definition of elderly as cited in HUD Handbook 4350.3 Figure 3-5, Definition C (which restates 
the current PRAC program at 24 CFR 891.205) reads: “An elderly person is a household composed of one 
or more persons at least one of whom is 62 years of age or more at the time of initial occupancy.”  This 
definition is not inconsistent with HUD Handbook 4350.3 Figure 3-5, Definition A (which applies to 
Section 8/NC as defined at 24 CFR 5.403, as reflected in the existing RAD 2 component), which reads 
that an “Elderly family means a family whose head or spouse or sole member is a person who is at least 
62 years of age. It may include two or more persons who are at least 62 years of age living together, or 
one or more persons who are at least 62 years of age living with one or more live-in aides.”  So HUD 
could as easily choose to preserve the use of Definition C from the PRAC program, as adopt Definition A 
from other RAD 2 conversions.  However, it is essential that none of the definitions for disabled families 
or non-elderly persons with disabilities in the case of Section 8/NC shall apply in the case of RAD for 
PRAC.  So guidance should be explicit in choosing either Definition A or C, and indicate that regardless of 
the applicability of other Section 8 New Construction guidelines or requirements, Definitions D and E 
(which are specific to non-elderly persons with disabilities) do not apply and such eligibility definitions 
shall be explicitly incorporated into the converting site’s tenant selection plans, if needed. 
 
No rescreening of current residents for eligibility at time of conversion - Further, as indicated in the 
authorizing statute, “[c]onversion of assistance under the Second Component may not be the basis for 
re-screening or termination of assistance or eviction of any tenant family in a property participation in 
the demonstration and such a family shall not be considered a new admission for any purpose, including 
compliance with income targeting.”  We, therefore, recommend that an explicit statement be included 
in implementing guidance that RAD conversion of assistance from PRAC to Section 8 N/C shall not be the 
basis for re-screening or termination of assistance or eviction of any tenant family in a property 
participating the demonstration, nor shall such a family be considered a new admission for any purpose, 
including compliance with income targeting requirements.   
 
Initial rents setting – The presumption is that conversion rents will be at least no less than current rents.  
Yet, HUD data shows that approximately 70% of PRACs are less than Fair Market Rent.  For some 
providers, as much as 50% of their PRAC property rents are currently above market.   However, 
202/PRAC properties have never before been subject to external factors like maximum rent caps or 
market comparability.  For many, the significant cost variant is due to the small size of many PRAC 



 
 

properties (40 to 50 units, though in many cases even less, and sometimes as few as 14 to 20 units), plus 
the cost of provision of services and/or service coordinator as an automatically allowable operating cost 
in a 202/PRAC project’s annual budget.  In certain high cost markets, all properties have rents well 
above market - beyond even the service coordinator budgeted cost.   Therefore, special rent setting and 
adjustment provisions protecting the core features of a 202/PRAC are needed.  In the meantime, current 
Section 202 PRAC residual receipts recapture policies should be terminated, and excess income routinely 
directed to replacement reserves, planned capital repairs not funded by R4R, and/or services, before 
residuals are calculated or subject to offsetting for contract rent adjustments or renewals. 
 
If HUD chooses to adopt maximum rent caps subject to Fair Market Rent or rent comparability, similar 
to other RAD 2 programs, we suggest that HUD should set RAD for PRAC conversion rent caps at the 
lesser of 140% to 150% of FMR (which is believed to cover most PRAC operating rents, including the cost 
of services) and/or Rent Comparability Study comparable rents, with the actual cost of service 
coordination and the cost of project-based services added in after.  In this way, a RAD for PRAC property 
undergoing conversion should be allowed to set their rents at 140% to 150% of FMR, if such a level is at 
or below the level of the rent comparability study generated by the property owner, excluding the costs 
for operations of services and/or service coordination, and if it satisfies one or more of the relevant 
conditions: (i) preserves project-based rental assistance in communities with high percentages of rent-
burdened households and where it is particularly hard to utilize tenant-based assistance; (ii) serves to 
expand housing opportunities in communities with poverty rates less than 30%, and/or (iii) support 
revitalization activities that are resulting in material private investment in the surrounding 
neighborhoods. 
 
Where the post conversion rents based on the property’s budget exceed the market comparable rents 
but can still be supported by the budget authority under the PRAC contract, HUD should permit 
exception rents up to the budget authority.  Further, any budget required in connection with conversion 
should permit the owner to include the standard lender required debt service coverage ratio. 
 
Provision of Services - Provision of services is a key component of the Section 202 PRAC program.  PRAC 
statutory authority allows for the automatic inclusion of budget based funding service coordinator 
operating costs, without regard to market rents, as well as HUD-approved operating costs not to exceed 
$15 per unit per month (up to 15% of the cost of services) for services to assist the frail and "at risk" 
elderly.    According to the Code of Federal Regulations, “any costs associated with [ensuring that 
housing assisted under Section 202 PRAC provides services] shall be an eligible cost under the contract 
for project rental assistance…not to exceed $15 per unit per month, the balances of service costs shall 
be provided from other sources...” and “[a]ny cost associated with the employment of a service 
coordinator shall also be an eligible cost.” (24 CFR 891.225)    
 
Options for how to ensure continued funding sufficient to meet the actual budgeted cost for services 
and/or service coordination can be accomplished by first separating out the actual operational cost of 
services (up to $15 per unit per month not to exceed 15% of the cost of services) and/or service 
coordination as part of the RAD rent setting exercise, then adding them back in at the end.  This would 
better enable converting PRAC properties to act and look and recapitalize like most other preservation 
efforts for affordable housing.  The stand-alone services and/or service coordinator operating costs 
handled as: 

 a RAD for PRAC services-specific waiver above any beyond any rent-setting methods or caps; or  

 a supplemental RAD for PRAC budget-based services contract, paid for through continued use 
of funds originating from and renewable according to continued funding under the Section 202 



 
 

services line item, to cover all or any parts of the services cost which may not be adequately 
covered under whichever rent-setting policies HUD may choose or owners may have available 
to them in the future.  This is not to be a conversion to the Service Coordinator grant program, 
but is suggested as a way to enable Section 202 funds to continue to cover the cost of existing 
services on converting RAD for PRAC properties.   

Either way, in order to build the cost of services and/or the cost of service coordination in to future-
looking 20 year contracts and rent adjustments subject to operating cost factors established by the 
Secretary, the Secretary appears to have flexibility to add such costs in above and beyond any RAD caps 
or comparable rent-setting mechanisms.  As stated in the consolidated appropriation language directing 
that “the Secretary may establish the requirements for converted assistance under the demonstration 
through contracts, use agreements, regulations or other means.”  Therefore, the imposition of 
maximum rent caps or comparison to comparable assisted units, as found in other Component 2 RAD 
conversions, should not be applied to this portion of the operating budget for PRACs that convert to 
RAD.   
 
If funding for converted RAD for PRAC service coordination could somehow be retained within the 
Section 202 funding stream as an allowable budget-based item (other than conversion to a grant), those 
RAD converting PRAC properties that already have separate service coordinator operating cost line 
items, could continue to submit a Service Coordinator and/or site-based services budget every year and 
receive adequate funding according to specific budget-based service cost adjustment guidance, subject 
to appropriations.   Additionally, properties participating in the PRAC to RAD conversion that have not 
already established a service coordinator program could, once they become Section 8 properties, either 
become eligible for participation in the competitive Service Coordinator grant program (subject to the 
availability of funds), or be accorded other budget-based RAD for PRAC services-related operating cost 
adjustments via whatever waivers or supplemental services contracts may be made available to 
converting RAD for PRAC properties, subject to available funding. Precedent for this can be found in that 
PRAC communities, which are not eligible for the Service Coordinator grant program, and that did not 
initially propose a service coordinator, are allowed to request an amendment subject to the availability 
of funds.   
 
Subsequent Rent Adjustments - Statute indicates that, during the initial 20 year RAD for PRAC term, 
rent adjustments will be accomplished via an “operation cost factor established by the Secretary…” 
While it seems that other RAD 2 contracts are adjusted subject to the standard Operational Cost 
Adjustment Factor (OCAF) used for MAHRA contracts, if these new 20 year RAD for PRAC initial 
contracts are outside of the MAHRA construct until the end of the initial 20 year period, HUD appears to 
have the capacity to adjust rents by some operational cost factor which could be different from the 
OCAFs used in MAHRA and would, instead, be RAD for PRAC program specific and designed to ensure 
adequate funding for and increases to reserves and protect core elements in the original 202/PRAC 
program, namely, the continuation and/or the addition of funding for services and/or service 
coordination. 
 

Admissions and Operations 

According to the 202/PRAC regulatory use agreement, eligibility for admission shall be in accordance 
with the Project Rental Assistance Contract.   In converting from PRAC to Section 8, it is acknowledged 
that there are distinct differences between certain eligibility standards and rent.  Where feasible, HUD is 
encouraged to either retain the initial PRAC eligibility requirements or allow owners the flexibility to 
select whether to adopt the Section 8 requirements, in the following areas: 



 
 

 

 Citizenship - While 202/PRAC properties may admit seniors without regard to their citizenship 
status or declaration of citizenship.  Section 8 properties have restrictions on assistance to non-
citizens.  HUD should clarify that all existing tenants have a right to remain and should clarify 
which requirements will apply going forward. 
 

 Income Limits and Income Targeting - Section 202 PRAC’s use very low-income limit (except 
properties funded in FY 1995, which use the low-income limit). Owners must receive approval 
from HUD Headquarters to admit families whose incomes are above the very low-income limit. 
(See HUD Handbook 4350.3 paragraph 3-8 A 3 and 3-20 G );  But income targeting (at least 40% 
of new admissions must be at or below the Extremely Low Income Limit) do not apply to PRAC.  
Yet Section 8 property owners must use the extremely low-income limit when selecting 
applicants to fulfill the income-targeting. (See paragraphs 4-5, 4-15, and 4-25.)  
 

 Minimum Rent - Applies to Section 8, but not to PRAC. 

 Adult child or grandchild - When a change in family composition is reported in Section 202 PRAC 
projects, occupancy by adult children is subject to the following restriction. Adult children are 
not eligible to move into a unit after initial occupancy unless they are performing the functions 
of a live-in aide and are classified as a live-in aide for eligibility purposes, and their income is not 
counted. (See paragraph 3-6 E.3 for eligibility requirements for a live-in aide) and have no right 
to remain.   In Section 8, there is no restriction on timing or addition of other eligible family 
members, though exclusion of income where the person serves as a live-in aide and restrictions 
on right to remain should be retained in order to preserve the age-distinct nature of the 
property.   
 

 Persons with disabilities - Section 8 properties may include non-elderly persons with disabilities, 
but Section 202/PRAC projects do not.  As discussed above, it is important to comply with 
statutory language preserving the designation as serving elderly persons, with or without 
disabilities.  
 

 Right of remaining family member - Similar to the adult child discussion, PRACs prohibit the 
right of a remaining family member who is not over 62 to stay in a unit if the over 62 person 
leaves for any reason other than death; in Section 8, this is not an issue.  If the qualifying 
member dies, the non-qualified remaining household member may stay and continue to receive 
subsidy as long as he/she was indicated on the lease and is of legal age to sign the lease. 
 

 Live in Aides – though it is not a change in policy, HUD is encouraged to specifically address the 
issue that, in converting from PRAC to RAD, an owner must still allow a resident to have a live-in 
aide if the resident has a verified need for a live-in aide, that the live-in aide’s income is not 
counted and live-in aides have no rights to the unit as a remaining family member. 
 

 Caps on Rent - PRAC programs have no cap on Total Tenant Payment (TTP) but there is a cap on 
contract rent for individual units.  Residents currently pay the greater of 10% of annual 
income/30% of adjusted income – even when that amount exceeds the contract rent approved 
for the unit.  While most Section 8 programs limit TTP to contract rent, the RAD programs TTP 
calculation follows PRAC.  The difference is, in the PRAC program, when a resident’s TTP is 



 
 

greater than contract rent, the excess is returned to HUD via a negative Assistance Payment (AP) 
request; the RAD program allows the OA to retain the difference and the negative AP request is 
reversed via a dedicated Miscellaneous Accounting Request Code (new for TRACS 202D). 
 

 Lease -  unlike the current PRACS leases (HUD Form 90105C and HUD Form 90105D) and the 
202-8/202 PAC lease (HUD Form 90105B), the standard Section 8 lease (HUD Form 90105A) 
allows for late fees and NSF charges where the other three leases do not.   Such fees and 
charges have typically been prohibited specifically because of the potentially severe impact on 
elderly persons, which most owners recognize as being a valid reason not to immediately charge 
such fees.  Further, all properties set aside for seniors and people with disabilities must allow 
pets.  If the standard lease is adopted, it must also be amended to include a HUD/CA approved 
addendum notifying residents that they have a right to a pet.  HUD should specify which lease 
form will be used going forward and owners should be instructed to submit any other lease 
addendums for approval such as the Live-in Aide addendum associated with the new lease 
(change to reference paragraphs), Accessible Unit Addendum, etc.       
 

 Additional Fees – Owners of Section 202/8, Section 202 PAC, Section 202 PRAC and Section 811 
PRAC projects cannot charge fees for checks returned for insufficient funds.** (6-25.B.3)  
Treatment of checks returned for insufficient funds are subject to the discussion of “Lease” 
implications above. 
 

 Vacancy payments - vacancy payments/adjustments continue to be change in the 202/PRAC 
program.  Currently a claim for a unit under a Section 202 PRAC or Section 811 PRAC may not 
exceed 50% of the operating rent for up to 60 calendar days for each vacancy. (3-3 F); A claim 
for a unit under a Section 8 contract, Section 202/8 or Section 202 PAC may not exceed 80% of 
the contract rent for up to 60 calendar days for each vacancy. Where vacancy is a factor of 
temporary displacement to facilitate rehabilitation, the larger amount should be allowed.  

 

Ensuring Long Term Affordability 

LeadingAge believes that preserving nonprofit ownership and/or control and long-term use restrictions 
are key elements of the 202 PRAC program which should be preserved in the eventual RAD conversion.   
As such we urge HUD to require the continued ownership by or control of a non-profit entity and 
adoption of terms requiring long-term contracts and affirmation of acceptance of available renewals to 
run concurrent with the remaining, extended period of the affordable use restrictions. 
 
After discussion with a number of other stakeholders, it was determined that one way to achieve this to 
the satisfaction of most would be to extend the current affordable use agreement and contract renewal 
language as follows: 

 Properties going through RAD for PRAC will agree to use agreement for the term of the longer of 
i) 40 years; or ii) 20 years plus the remaining term of the Capital Advance Note and Mortgage.  
  

 The Use Agreement will require 
o That the owner accept a 20 year HAP Contract at closing and will accept a renewals of 

the HAP contract for the term of the use agreement 
o After the expiration of the initial HAP Contract (year 20), the contract may be renewed 

under any MAHRA renewal option for which it is otherwise eligible. 



 
 

o At the conclusion of 40 years, if the owner no longer wishes to renew the HAP Contract, 
the owner will transfer the property to preservation purchaser who will maintain the 
HAP or cooperate with HUD to transfer the HAP Contract under Section 8bb or nay 
other available authority. 

o If the HAP Contract is discontinued due to lack of appropriations, the owner will 
maintain the property as affordable housing for the elderly with rents affordable to 
households with income at or below 80% of AMI. 

 

And to ensure protection of both the affordable use restrictions and property viability in the event 
subsidy should not be available concurrently:   

 

Use Restriction and Tenant Incomes.  The HAP-assisted units within this Project shall be used 
solely as rental housing for tenants meeting the eligibility and income-targeting requirements 
under the HAP Contract.  In the case that the HAP Contract is terminated (due to, e.g.: breach, 
or non-compliance), new tenants must have incomes at or below 80 percent of the average 
median income (AMI) at the time of admission for the remainder of the term of the Agreement, 
applicable to all units previously covered under the HAP contract. Additionally, rents must not 
exceed 30% of 80% of median income for an appropriate sized unit. Notwithstanding the 
foregoing, in the event the Owner is able to demonstrate to HUD's satisfaction that despite the 
Owner's good faith and diligent efforts to do so, the Owner is unable either (1) to rent a 
sufficient percentage of Units to Low Income Tenants or Very Low Income Tenants in order to 
satisfy the restrictions in this paragraph, or (2) to otherwise provide for the financial viability of 
the Project, HUD may, in its sole discretion, agree to reduce the percentage of units subject to 
the restriction under this paragraph or otherwise modify this restriction in a manner acceptable 
to the Owner and HUD.  Any such modification of the restrictions listed in this paragraph shall 
be evidenced by a written amendment to this Agreement executed by each of the parties 
hereto. 

 

We are mindful, however, that the reason many PRACs find themselves faced with the need to 
recapitalize is due to the fact that there has been significant inconsistency in the treatment in the field 
regarding owner requests for rent adjustments to meet increased service coordinator and/or operating 
cost related to reserve for replacement deposits.  Therefore, even for those PRAC properties that will 
not convert, HUD needs to establish clear and consistent policies supportive of PRACs doing CNAs and 
obtaining budgetary adjustments to support increased reserve  for replacement balances and deposits, 
where needed.  
   
As capital needs grow with the age of the property, HUD should work proactively to ensure that owners 
of newer PRACS are able to build up enough reserves through modest rent increases in order to 
adequately fund the reserves for big-ticket replacements.  In order to accomplish this, HUD should 
ensure that the PRAC budgeting guidelines and training for staff establish proactive processes to 
monitor both capital needs and reserve spend-down rates, including guidance that a CNA is an eligible 
project expense, and clearly support making the necessary adjustments to reserve account funding will 
ensure that the newer PRACs will have funds available for improvements when the time arrives.   HUD 
should also specifically guide field offices to allow access to residual receipts accounts to fund increased 
services and/or service coordinator costs, and to offset repair needs, before remission of residuals to 
offset contract renewals.    
 



 
 

We look forward to working with HUD to implement and further improve this program.  Please contact 

Colleen Bloom (cbloom@leadingage.org) or Linda Couch (lcouch@leadingage.org) with any 
questions. 
 

Sincerely, 

 

Colleen Bloom 

Director of Housing Operations 

 

 

mailto:cbloom@leadingage.org
mailto:lcouch@leadingage.org

