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Overview of MDS 2023 Updates Toolkit-

MDS 2023 Changes and Compliance and Ethics Program 




MDS 2023 Changes and Compliance and Ethics

Introduction

Healthcare continues to evolve on a regular basis including new regulations, new reimbursement methodologies, increased acuity in provider settings as well as innovations in resident care and quality measures.  With the evolution of these changes comes heightened scrutiny of health care providers by the Centers for Medicare and Medicaid Services (CMS), the U.S. Department of Health and Human Services Office of Inspector General (OIG) and other regulatory and enforcement bodies.  

Although the health care industry is highly regulated, the overall goal of external oversight is to enhance and ensure the integrity of the Medicare and Medicaid programs while detecting and preventing fraud and abuse.  As part of the major revision of the Requirements of Participation and State Operations Manual for Long Term Care Facilities, facilities need to establish and effectively implement the mandated compliance and ethics program. 

CMS, in F895, indicates that the intent of the compliance and ethics program regulation is, “To ensure that facilities have in operation an effective compliance and ethics program that uses internal controls to more efficiently monitor adherence to applicable statutes, regulations and program requirements to deter criminal, civil and administrative violations under the Act and promote quality of care for nursing home residents.”1

Why have a corporate compliance and ethics program2?  The overall objectives of a compliance and ethics program are:

· Enhance an organization’s operations
· Improve quality of care
· Reduce overall costs
· Facilitating compliance by identifying and responding to problems early on or become organization-wide, systemic and costly
· Prevent, detect and correct non-compliant or illegal behavior promoting high standards of quality care
· Provide mechanisms for reporting or seeking assistance with compliance concerns or questions
· Provides employees and others an opportunity to report to the organization a concern prior to taking other action(s) 
· Demonstrates organization’s commitment to integrity
· Promotes performance improvement
· Potential mitigation in penalties 

Key components of the Corporate Compliance and Ethics Program that directly relate to the Resident Assessment Instrument (RAI) process includes:

1. Implementation of Written Policies, Procedures and Standards of Conduct 
· Written compliance and ethics standards that will set a baseline for measurement and behavior and reduce the prospect of criminal, civil, and administrative violations and increase the quality of care. 
· Which include but are not limited to the designation of an appropriate compliance and ethics program contact which allows for a reporting system for suspected violations, as well as an alternate system to report violations anonymously, without fear of retribution.  
· To include disciplinary standards that set out the consequences for committing violations for the operating organization's entire staff; individuals providing services under a contractual arrangement; and volunteers, consistent with the volunteers' expected roles.

· Processes that may be incorporated and outlined in the corporate compliance and ethics plan include but are not limited to: 
· Conduct periodic reviews of policies, procedures, and controls, including:  
· Coding policies are in place
· Billing policies are in place
· Quality of care policies are in place
· Non retribution/nonretaliation policy 
· Integration of the mission, vision, values, and ethical principles with the organization code of conduct
· Maintenance of the compliance plan and program.
· Policies and procedures for internal and external compliance audits
· Conflict of interest policy  
· HIPAA - Appropriate privacy policies
· Policies and procedures to address regulatory requirements 
· Anti‐Kickback
· It is important to review, revise, modify and update exiting policies and procedures to incorporate the MDS 2023 changes which may include:  MDS process, coding, billing, Section GG, care plan, CAA’s, education, training plan, orientation, audit process, IDT roles/specific areas, and other areas impacted by the MDS 2023 changes.  

2. Designation of Compliance Lead and Compliance Committee
3. Effective training
4. Effective Communication
5. Internal Monitoring Process
6. Enforcement of Standards, Policies and Procedures


It is important to remember that compliance and ethics is a culture. As a leader, it is important to:
· Create and foster an environment for “doing the right thing” – staff will feel both empowered and obligated 
· Set the tone for the organization with visible commitment and presence - from the governing body and organization leadership.
· Complete an organizational risk assessment to determine areas of vulnerability.  This process is the foundation of an effective program.
· Embed compliance into operations and communications
· Incorporate updates, tools, and resources from enforcement entities, utilizing those tools in training and compliance initiatives.
· Develop and implement strategies to ensure ongoing effectiveness of the compliance and ethics program.

MDS 3.0 Coding

All interdisciplinary team members should be trained and competent in completion of the Resident Assessment Instrument (RAI).  It is important to note that each person completing any section of the Minimum Data Set (MDS) is required to sign an attestation statement that indicates:

“I certify that the accompanying information accurately reflects resident assessment information for this resident and that I collected or coordinated collection of this information on the dates specified. To the best of my knowledge, this information was collected in accordance with applicable Medicare and Medicaid requirements. I understand that this information is used as a basis for ensuring that residents receive appropriate and quality care, and as a basis for payment from federal funds. I further understand that payment of such federal funds and continued participation in the government-funded health care programs is conditioned on the accuracy and truthfulness of this information, and that I may be personally subject to or may subject my organization to substantial criminal, civil, and/or administrative penalties for submitting false information. I also certify that I am authorized to submit this information by this facility on its behalf.”3

MDS as a Compliance Tool

The MDS is a principle driver of organizational data and outcomes and is also essential in the overall compliance of an organization.  As a compliance resource, the MDS may be utilized to provide insight for a corporate compliance program as it:
· Audits quality based upon data trends and outcomes.
· Audits billing practices based upon data trends and outcomes.
· Monitors care and access to care.
· Monitors the use and appropriate use of resources (facility assessment) needed.
· Reinforces adherence to standards of practice.
· Serves as a road map for performance improvement.

In general, the MDS and overall process can assess risk in quality care, resident outcomes, resident rights, social determinants of health, public facing data and billing practices.  The MDS impacts clinical, regulatory, and financial practices of the organization.  

The organization’s corporate compliance and ethics program is an ongoing process.  This plan is a fluid and working process for leaders and their teams to use to monitor compliance and ethical behavior and practices, with the goal for maintaining and exceeding compliance requirement and to improve overall quality of care and services for the residents served in the organization.  
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